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U.S. Customs Service 
Treasury Decision 


19 CFR Part 122 
(T.D. 88-16) 


CUSTOMS REGULATIONS AMENDMENTS RELATING TO 
USER FEE AIRPORTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to re- 
flect the establishment of nine “user fee” airports. User fee airports 
are those which, while not qualifying for designation as an interna- 
tional or landing rights airport, have been approved by the Commis- 
sioner of Customs to receive the services of Customs officers for the 
processing of aircraft entering the U.S. and their passengers and 
cargo. Inasmuch as the volume of business anticipated at these air- 
ports is insufficient to justify their designation as an international 
or landing rights airport, the availability of Customs services is not 
paid for out of the Customs appropriations from the general treas- 
ury of the U.S. Instead, the services of the Customs officers are pro- 
vided on a fully reimbursable basis to be paid for by the user fee 
airports on behalf of the recipients of the services. The Secretary of 
the Treasury was authorized to create up to 20 user fee airports by 
the Trade and Tariff Act of 1984 and tiie Consolidated Omnibus 
Budget Reconciliation Act of 1985. This authority was delegated to 
the Commissioner of Customs. 


EFFECTIVE DATE: March 31, 1988. 


FOR FURTHER INFORMATION CONTACT: Joseph E. O’Gorman, 
Office of Inspection and Control, (202-566-8157). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Part 122, Customs Regulations (19 CFR Part 122), sets forth regu- 
lations that relate to the entry and clearance of aircraft, and the 
transportation of persons and cargo by aircraft, and are applicable 
to all air commerce. As part of a general revision of the Customs 
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Regulations, by T.D. 88-12, published in the Federal Register on 
March 22, 1988 (53 FR 9285), the air commerce regulations former- 
ly in Part 6, Customs Regulations (19 CFR Part 6), were deleted and 
revised air commerce regulations were set forth in Part 122 in a 
new format. 

Under § 1109(b), Federal Aviation Act of 1958, as amended (49 
U.S.C. 1509(b)), the Secretary of the Treasury is authorized to desig- 
nate places in the USS. as ports of entry for civil aircraft arriving 
from any place outside of the U.S., and for merchandise carried on 
the aircraft. These airports are referred to as “international air- 
ports,” and the location and name of each are listed in § 122.13, 
Customs Regulation (19 CFR 122.13). In accordance with § 122.33, 
Customs Regulations (19 CFR 122.33), the first landing of every civil 
aircraft entering the U.S. from a foreign area must be at one of 
these international airports, unless the aircraft has been specifical- 
ly exempted from this requirement or permission to land elsewhere 
has been granted. Customs officers are assigned to all international 
airports to accept entries of merchandise, collect duties and enforce 
the customs laws and regulations. 

Other than if making an emergency or forced landing, if a civil 
aircraft desires to land at an airport not designated by Customs as 
an international airport, the pilot may request permission to land 
at a specific airport and, if granted, Customs assigns personnel to 
that airport for the aircraft. The airport where the aircraft is per- 
mitted to land is called a “landing rights” airport (19 CFR 122.34). 

Section 236 of Pub. L. 98-573 (the Trade and Tariff Act of 1984), 
which is set forth in 19 U.S.C. 58b, creates another option for civil 
aircraft desiring to land at an airport other than an international 
airport. A civil aircraft arriving from a place outside the U.S. may 
ask Customs for permission to land at an airport designated by the 
Secretary of the Treasury as a “user fee” airport. Section 236 
grants the Secretary of the Treasury authority to make Customs 
services available and to charge a fee for the services at the airport 
located at Lebanon, New Hampshire, and at four other airports to 
be designated by the Secretary. Section 13032 of the Consolidated 
Omnibus Budget Reconciliation Act of 1985 (Pub. L. 99-272), 
amended 19 U.S.C. 58b by increasing the number of airports that 
the Secretary has the authority to designate as user fee airports 
from four to twenty. 

Pursuant to 19 U.S.C. 58b, as amended, an airport may be desig- 
nated as a user fee airport if the Secretary determines that the vol- 
ume of Customs business at the airport is insufficient to justify the 
availability of Customs services at the airport and the governor of 
the state in which the airport is located approves the designation. 
Generally, the type of airport that would seek designation as a “us- 
er fee” airport would be one in which a company, such as an air 
courier service, has a specialized interest in regularly landing cargo. 
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The fees which are to be charged at user fee airports, according to 
the statute, shall be paid by each person using the Customs services 
at the airport and shall be in the amount equal to the expenses in- 
curred by the Secretary of the Treasury in providing the Customs 
services which are rendered to such person at such airport, includ- 
ing the salary and expenses of those employed by the Secretary to 
provide the Customs services. To implement this provision, general- 
ly, the airport seeking designation as a user fee airport or that air- 
port’s authority agrees to pay Customs a flat fee annually and the 
users of the airport are to reimburse that airport/airport authority. 
The airport/airport authority agrees to set and periodically review 
its charges to ensure that they are in accord with the airport’s 
expenses. 

Pursuant to 19 U.S.C. 58b, as amended, a person who fails to pay 
any fee charged for using a user fee airport shall be guilty of a mis- 
demeanor and, if convicted, shall pay a fine that does not exceed an 
amount equal to 200 percent of the fee. 

Pursuant to Treasury Department Order No. 165, Revised (Treas- 
ury Decision 53564), all the rights, privileges, powers and duties 
vested in the Secretary of the Treasury by the Tariff Act of 1930, as 
amended, by the navigation laws, or by any other laws adminis- 
tered by Customs, are transferred to the Commissioner of Customs. 
Accordingly, the authority granted to the Secretary of the Treasury 
by virtue of Pub. L. 98-573 and Pub. L. 99-272 to designate user fee 
airports and determine appropriate fees, is delegated to the Com- 
missioner of Customs. 

Under this authority, Customs has determined that certain condi- 
tions must be met before an airport can be designated as a user fee 
airport. At least one full-time Customer officer must be requested 
and the airport must be responsible for providing Customs with sat- 
isfactory office space, equipment, and supplies, at no cost to the 
Federal Government. A flat fee of $73,350 has been set for the first 
year of service for full-time coverage by one Customer officer, with 
an estimated fee of $50,112 for subsequent years. 

Eight airports, in addition to the one at Lebanon, New Hamp- 
shire, have already been designated as user fee airports. According- 
ly, § 122.33, Customs Regulations (19 CFR 122.33), is being amended 
to state that the first landing of an aircraft entering the U.S. from a 
foreign area shall be at an international airport unless permission 
to land at a user fee airport designated in § 122.39, Customs Regula- 
tions (19 CFR 122.39), or elsewhere is granted. Further, § 122.1, Cus- 
toms Regulations (19 CFR 122.1), is being amended to include a defi- 
nition of the term “user fee airport” and a new § 122.39, Customs 
Regulations (19 CFR 122.39), is being added to list the airports that 
have been designated by Customs as user fee airports and to state 
that the landing procedures for user fee airports are the same pro- 
cedures that exist now for landing rights airports. As other airports 
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are designated, they will be added to the list by publication of a no- 
tice in the Federal Register. 

The airports that have been designated as user fee airports and a 
phone number at which they can be contacted regarding service 
follows: 


Airport 


Richard Stevens, (307) 472-6688. 
Rickenbacker Airport, Columbus, Ohio. N. Victor Goodman, (614) 461-0946. 
Santa Teresa Airport, Dona Ana 
County, New Mexico. C. L. Crowder, (505) 589-2439. 
Hector International Airport, Fargo, 
Dir ths TMM: a5 otis 63.50.85 Henican. d¥ 0's Joseph T. Parmer, (701) 241-1501. 
Southwest Florida Regional Airport, 
Fort Myers, Florida Cary LeTellier, (813) 768-1000. 
Lebanon Municipal Airport, Lebanon, 
New Hampshire. Robert Barnum, (603) 643-5454 Ext. 520. 
Allentown-Bethlehem-Easton, Airport, 
Lehigh Valley, Pennsylvania. ........ Jack Yohe, (215) 264-2831. 
Midland International Airport, Midland, 
Victor White, (915) 563-1460. 
Airborne Air Park, Wilmington, Ohio. Joe Hote, (512) 382-5591. 


EXECUTIVE ORDER 12291 


These amendments do not constitute a “major rule” as defined by 
§ 1(b) of E.O. 12291. Accordingly, a regulatory impact analysis is not 
required. 


Recu.atory Fiexipmiry Act 


It is certified that the provisions of the Regulatory Flexibility Act 
(5 U.S.C. 601 et seg.), are not applicable to these amendments be- 
cause the rule will not have a significant economic impact on a sub- 
stantial number of small entities. As the amendments reflect § 236 
of the Trade and Tariff Act of 1984 (Pub. L. 98-573), and § 13032 of 
the Consolidated Omnibus Budget Reconciliation Act of 1985 (Pub. 
L. 99-272), any economic impact would be attributable to the ac- 
tions of Congress and not Customs. 


INAPPLICABILITY OF PuBLic NoricE AND DELAYED EFFECTIVE DaTE 
REQUIREMENTS 


Because these amendments merely implement the statutes and 
neither impose any additional burdens on, or take away any ex- 
isting rights or privileges from, the public, pursuant to 5 U.S.C. 
553(bXB), notice and public procedure are unnecessary, and for the 
same reasons, pursuant to 5 U.S.C. 553(dX2), a delayed effective 
date is not required. 
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DRaFTING INFORMATION 


The principal author of this document was Harold M. Singer, 
Regulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other offices participat- 
ed in its development. 


List or SusJects IN 19 CFR Part 122 
Air carriers, Air transportation, Aircraft, Airports, Freight. 


AMENDMENTS TO THE REGULATIONS 


Part 122, Customs Regulations (19 CFR Part 122), is amended as 
set forth below: 


PART 122—AIR COMMERCE REGULATIONS 


1. The authority citation for Part 122, Customs Regulations (19 
CFR Part 122), is revised to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 58b, 66, 1433, 1436, 1459, 1590, 
1624, 1644, 49 U.S.C. 1509. 


2. Section 122.1 is amended by adding a new paragraph (m) to 
read as follows: 


§ 122.1 General definitions. 
* oe OK oe ‘* * cd 
(m) User fee airport. A “user fee airport” is an airport so designat- 
ed by Customs and listed in § 122.39. Flights from a foreign area 
may be granted permission to land at a user fee airport rather than 
an international airport or a landing rights airport. 
3. Section 122.23 is revised to read as follows: 


§ 122.33 Place of first landing. 


The first landing of an aircraft entering the U.S. from a foreign 
area shall be at an international airport (see § 122.13, International 
airports), unless permission to land at a designated user fee airport 
listed in § 122.39 is granted. Permission to land at another place 
may also be granted under § 122.34 (Landing rights airport). Per- 
mission to land is not required for an emergency or forced landing 
(see § 122.35). 

4. Part 122 is amended by adding a new § 122.39 to read as 
follows: 


§ 122.39 User Fee Airports. 
(a) the procedures for landing at a user fee airport are the same 
procedures as those set forth in § 122.34 for landing rights airports. 
(b) The following is a list of user fee airports designated by the 
Commissioner of Customs in accordance with 19 U.S.C. 58b. Infor- 
mation concerning service at any of these airports can be obtained 
by calling the airport or its authority directly. 
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Location : Name 


Casper, Wyoming Natrona County International Airport. 
Columbus, Ohio Rickenbacker Airport. 

Dona Ana County, New Mexico Santa Teresa Airport. 

Fargo, North Dakota Hector International Airport. 

Fort Myers, Florida Southwest Florida Regional Airport. 
Lebanon, New Hampshire Lebanon Municipal Airport. 

Lehigh Valley, Pennsylvania Allentown-Bethlehem-Easton Airport. 
Midland, Texas Midland International Airport. 
Wilmington, Ohio Airborne Air Park. 


MIcHAEL H. Lang, 
Acting Commissioner of Customs. 
Approved: December 15, 1987. 
Joun P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 31, 1988 (53 FR 10370)] 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 87-1388) 


NissHo Iwal AMERICAN CORP., PLAINTIFF-APPELLANT UV. 
Unrrep STATES, DEFENDANT-APPELLEE 


James F. O’Hara, Stein, Shostak, Shostak & O’Hara, of Los Angeles, California, 
argued for plaintiff-appellant. 

Michael P. Maxwell, Commercial Litigation Branch, Department of Justice, of 
New York, New York, argued for defendant-appellee. With him on the brief were 
Richard K. Willard, Assistant Attorney General, David M. Cohen, Director and Jo- 
seph I. Liebman, Attorney in Charge, International Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Judge Tsouca.as. 


(Decided March 16, 1988) 


Before FRIEDMAN, Circuit Judge, Batpwin, Senior Circuit Judge, and 
BIssELL, Circuit Judge. 


FRIEDMAN, Circuit Judge. 

Nissho Iwai American Corporation appeals, pursuant to 28 U.S.C. 
§ 1295(aX(5) (1982), from a judgment of the United States Court of 
International Trade that affirmed a United States Customs Service 
classification of children’s warm-up suits embroidered with a regis- 
tered United States trademark as “ornamented.” Nissho-Iwai Am. 
Corp. v. United States, 664 F. Supp. 1438, 2 USPQ2d 1751 (Ct. Int’l 
Trade 1987). We affirm. 


I 


A. The issue in this case is the proper classification for Customs 
purposes of imported wearing apparel embroidered with a trade- 
mark of Nike, Inc. (Nike). 

The appellant, Nissho Iwai American Corp. (Nissho), imported 
children’s warm-up suits which had the Nike trademark embroi- 
dered on the chest portion. The United States Customs Service clas- 
sified the imported warm-up suits as ornamented wearing apparel 
under schedule 3, part 6, item 383.18, of the Tariff Schedules of the 
United States (TSUS), which provides: 
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Women’s, girls’, or infants’ * * * wearing apparel, ornamented: 
Of man-made fibers: 


t: 
Blouses, body suits and body shirts, shirts, and 
sweaters 


Other: 
Girls’ and infants’ 40% ad val. 


Nissho disputed the classification and contended that the mer- 
chandise was properly classified as nonornamented pursuant to 
TSUS 383.80: 


Other women’s, girls’, or infants’ wearing apparel, not 
ornamented: 


Of man-made fibers: 
Kni 


it: 
Blouses, body suits and body shirts, shirts, and 
sweaters 


* * * * * * 


* * * * * * 


Other: 
Girls’ and infants’ _ per 


+ 
32.5% 
ad val. 


Nissho contended that even if the embroidered trademark on the 
garments had a decorative effect, that effect was secondary to its 
primary trademark function of indicating source. 

Nissho paid the duties and filed suit in the Court of International 
Trade seeking a refund of the duties. The issue at trial was whether 
the TSUS definition of “ornamented” included wearing apparel em- 
broidered with a registered trademark. 

B. The TSUS, schedule 3, headnote 3, defines “ornamented”: 


3. For the purposes of the tariff schedules— 

(a) the term “ornamented”, as used with reference to tex- 
tile fabrics and other articles of textile materials, means 
fabrics and other articles of textile materials which are or- 
namented with— 

(i) fibers, filaments * * * yarns, or cordage, any of 
the foregoing introduced as needlework or otherwise, 
including— 

(A) embroidery * * * and 

(B) other types of ornamentation, but not in- 
cluding functional stitching or one row of straight 
hemstitching adjoining a hem; 
se or 


(v) any combination of the foregoing types or meth- 
ods of ornamentation; 
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(Emphasis in original.) Thus, to be classified as ornamented, the 
merchandise must be articles of textile materials, ornamented with 
fibers introduced as needlework, including embroidery. 

The trial court ruled that the merchandise was ornamented and 
sustained the classification. 

The court applied the test in United States v. Endicott Johnson 
Corp., 617 F.2d 278 (CCPA 1980), namely, whether the stitching 
“impart{ed] no more than an incidental, decorative effect” or had “a 
functionality which is primary to any ornamentative nature[.] An 
affirmative answer to either results in a nonornamental classifica- 
tion.” Id. at 281 (footnote omitted). 

In determining whether the embroidered trademark had no more 
than an incidental decorative effect, the court in the present case 
noted that tariff terms are generally given their ordinary and com- 
mercial meaning. 

“The word ‘ornament’ has customarily been construed in ac- 
cordance with its dictionary meaning, to embrace that which 
enhances, embellishes, decorates, or adorns.” In the instant 
case, it is clear that the embroidered trademark ornaments the 
warm-up suit. The Nike logo appears either in blue or pink 
raised stitches in sharp contrast to what is otherwise a plain, 
gray bac und. The insignia adorns the garment in a manner 
that “conforms to ordi concepts of ornamentation.” * * * 


the Court concludes that plaintiff failed to prove, by a pre- 


ponderance of the credible evidence, that the insignia is only 
incidentally decorative. 


664 F. Supp. at 1439-40, 2 USPQ2d at 1752 (citations and footnote 
omitted). 

In holding that the embroidered trademark was not “functional,” 
the court stated: 


The more substantial question in the case at bar relates to 
the second prong of the aforementioned Endicott Johnson test, 
which mandates consideration of whether a given feature is pri- 
marily functional or ornamental. Those decorative features 
which are primarily functional are classified as nonornamental. 
Functional textile features have been described as those serving 
a significant pospore with respect to the character, construc- 
tion, or manufacture of an article. It is functional capability, to- 
gether with the appropriateness of that function to the gar- 
ment, which determines whether or not the feature is 
functional. 


Id. at 1440, 2 USPQ2d at 1752 (citations and footnote omitted). 

The court pointed out that although the embroidery functioned as 
a trademark, the embroidered stitches did not “improve the fit, nor 
strengthen the garment.” Jd. The court noted the testimony of the 
government’s expert, Mr. Kahn, who 


explained that corporate logos are frequently used as ornamen- 
tation. In particular, the trademark appearing on the subject 
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garments is ornamental. Based on his paeelenie of the ve weaving 
apparel industry, the embroidered insignia in this woul 
be considered nonfunctional since it has no measurable impact 
with regard to actual use of the garment. Finally, Nike’s mar- 
keting efforts aimed at building a psychological link between 
the product and athletic accomplishment is consistent with the 
manner ornamentation is frequently employed. 


Id. at 1442, 2 USPQ2d at 1754 (trial transcript citations omitted). 


II 


A. Nissho’s principal contention is that because the embroidered 
Nike logo on the warm-up suits performs the function of a trade- 
mark, its presence on the garments required them to be classified 
for tariff purposes as not ornamented rather than as ornamented. 
Nissho argues that the attached logo performs the significant func- 
tion of improving the “character” of the product. The image of ath- 
letic achievement that allegedly accompanies the mark is said to 
enhance the salability, value, and consumer acceptance of the gar- 
ment. The presence of the mark is said to increase the price at 
which the garment is sold and the number sold. Thus, the presence 
of the mark on the garment is alleged to impart an economic bene- 
fit, which the court in Endicott Johnson held was not an ornamen- 
tal or decorative purpose. Nissho relies on trademark cases that rec- 
ognize the functional purpose of a trademark. 

The function performed by a trademark is an important one. The 
trademark function of the embroidery at issue here, however, does 
not dictate the result for tariff purposes. We agree with and adopt 
the following statement of the trial court: 


t a trademark may be said to serve the “function” of iden- 
tifying te source of goods or that an “ornamental” design is not 
trademarkable does not prevent the trademark from being or- 
namental for tariff eo. The meaning of a term for tariff 
purposes is not controlled by a definition po rece by statues, 
regulations, or case law involving non-tariff matters. 


664 F. Supp. at 1443, 2 USPQ2d at 1755. 

Accordingly, the question is not whether the Nike logo performed 
a trademark function on the garment, but whether the garment 
bearing the embroidered Nike logo properly was classified as 
ornamented. 

B. According to Nissho, the mere presence of embroidery on an 
article does not automatically render the article ornamented. 
Nissho contends that since the TSUS does not define “ornamented,” 
the term must be given its common meaning, which is to enhance 
the appearance and beauty of something. Nissho asserts that Mr. 
Kahn’s testimony does not support the conclusion that the trade- 
mark enhances the beauty or attractiveness of the garments and 
points to the testimony of its witness, Ms. Gribling, that the logo 
was “not attractive at all.” 
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Contrary to Nissho’s assertion, customs classifications do not de- 
pend upon whether the appearance and beauty of imported mer- 
chandise has been enhanced. Rather, the objective standard in 
schedule 3, headnote 3 is whether “textile materials * * * are orna- 
mented with * * * fibers, filaments * * * yarns, or cordage, includ- 
ing * * * embroidery.” 

In applying the tariff classification system, the courts have devel- 
oped an analytical framework within which to determine whether 
textiles and wearing apparel are ornamented. See, eg., United 
States v. Endicott Johnson Corp., 617 F.2d 278 (CCPA 1980). This 
framework recognizes that although stitching, for example, may 
have a decorative effect upon an article, it is not ornamentation 
when it strengthens that article. This is an objective standard 
which recognizes the common practice of manufacturers to make 
functional elements of items more attractive to consumers. Thus, 
unless the “significant purposes” identified in Endicott Johnson, 
617 F.2d at 282, are present in the embroidered trademark (i.e., in- 
creased product strength, more efficient product production, or 
product improvement), the merchandise here at issue is 
ornamented. 

Here, as noted, the Court of International Trade correctly ruled 
that the embroidered trademark was not functional. The court, 
“having carefully considered the testimony given at trial and hav- 
ing thoroughly reviewed the trial transcript,” found that Mr. Kahn 


was “a highly credible witness with broad knowledge of the wearing 
apparel industry.” 664 F. Supp. at 1442 n.5, 2 USPQ2d at 1754 n.5. 
The court justifiably relied upon his testimony in correctly holding 
that garments bearing the embroidered Nike trademark were “or- 
namented” within the meaning of the TSUS definition. 


CONCLUSION 
The judgment of the Court of International Trade is 


AFFIRMED 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 22, NO. 15, APRIL 13, 1988 


ERRATAM 


(Appeal No. 87-1570) 


Funpicao Tupy S.A. AND Tupy AMERICAN FounpRY CorP., PLAINTIFFS-APPEL- 
LANTS v. Unrrep StaTes AND Cast Iron Pipe Firrincs CoMMITTEE, DE- 
FENDANTS-APPELLEES 


(Decided March 14, 1988) 


Please make the following corrections to Appeal No. 87-1570, 
published in the Customs BuLLeTIn, Vol. 22, No. 12/13, dated March 
30, 1988: 

Page 16, line 26, change “decision” to read “order”. 

Page 16, line 31, change “decision” to read “judgment”. 
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Decisions of the United States 


Court of International Trade 
(Slip Op. 88-31) 


Keyes Fipre Co. AND PACKAGING CorP. OF AMERICA, PLAINTIFFS v. UNITED 
STATES OF AMERICA, DEFENDANT, AND Fripp Fisre Forms INc., INTERVE- 
NOR-DEFENDANT 


Court No. 85-08-01100 
Before AquiLino, Judge. 


OPINION AND ORDER 


[Plaintiffs’ motion for judgment upon agency record granted; remanded to Inter- 
national Trade Commission.] 


(Decided March 16, 1988) 


Patton, Boggs & Blow (Frank R. Samolis, Jennifer A. Hillman and David E. 
Waltz) for the plaintiffs. 

Office of General Counsel, U.S. International Trade Commission (Lyn M. Schlitt, 
James A. Toupin, Charles H. Nalls and George W. Thompson) for the defendant. 

Busby, Rehm and Leonard, P.C. (Bruce Aitken and Edward R. Easton) for the in- 
tervenor-defendant. 


Aquino, Judge: In this action, plaintiffs Keyes Fibre Company 
(“Keyes”) and Packaging Corporation of America (“PCA”) seek re- 
view of a final determination of the International Trade Commis- 
sion in Molded Pulp Egg Filler Flats from Canada, 50 Fed. Reg. 
30,247 (July 24, 1985), that, despite the presence of material injury 
to the domestic molded-pulp egg-filler-flat industry, the necessary 
causal link of that injury to less-than-fair-value Canadian imports 
does not exist. 


BACKGROUND 


Following a preliminary determination by the International 
Trade Administration, U.S. Department of Commerce that egg-fil- 
ler-flats from Canada “are being, or are likely to be, sold in the 
United States at less than fair value”!, the ITC instituted a final an- 
tidumping investigation which led to the above-cited determination 


ie ee ee te 16, 


15 
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contested herein by the plaintiff U.S. producers of like merchandise. 
The results of that investigation, as well as the determination and 
the views of the Commission thereon, are contained in USITC Pub. 
1724, Record Document (“R.Doc.”) 88. On its part, Commerce had 
reached a final determination that 


filler flats from Canada are being sold in the United States 
at less than fair value, pursuant to * * * 19 U.S.C. 1673(a) * * *. 
One exporter * * * is excluded from this determination because 
= found de minimis margins on the sales at less than fair 
value. 
“We have found that the foreign market value of filler 
flats exceeded the United States price on 88 percent of the sales 
compared. These margins ranged from 0 percent to 44.16 per- 
cent. The overall weighted-average margin on all sales com- 
pared is 14.93 percent. 


The product in question consists of “disposable trays of molded 
pulp specially configured to hold and protect eggs during storage 
and transit from egg producers to distributors and bulk consumers.” 
Pub. 1724 at A-2. The ITC investigation found that the 5 x 6 varie- 
ty (flats made to seat and separate 30 chicken eggs, 5 rows of 6 eggs 
each) accounted for more than 95 percent of U.S. consumption and 
constituted the bulk of both U.S. and Canadian producers’ ship- 
ments. Id. at A-2 to A-3. The channels of distribution of those ship- 
ments are described as follows in the report of the investigation: 


Most egg filler flats sold in the United States by U.S. and Ca- 
nadian producers are sold to packaging distributors and, more 
recently, to egg-producers’ cooperatives, which in turn sell to 
end users, i.e., ogg producers and packers. Cooperatives, sup- 

re 


plied by Frip only, are similar to distributors in that 
they place orders, advertise, and invoice buyers, and they may 
sell flats to non-members as well as members. They are dissimi- 
lar to distributors in that they are organized by and for the mu- 
tual benefit of egg producers/packers, i.e., their membership; 
the membership is subject to dues (generally assessed on the ba- 
sis of the number of eggs produced); they offer less service, eg. 
they do not sell less than truck-load quantities nor deliver with- 
in a day’s notice; they offer a relatively limited line of packag- 
ing materials; and they do not employ the larger amounts of la- 
bor and capital, such as sales personnel and warehousing facili- 
ties, that distributors’ — service and full-line operation 
require. U.S. producers have not sold flats directly to coopera- 
tives, pri ily to avoid the risk of antagonizing and losing the 
business of distributors which have traditionally —— coop- 
eratives’ members. U.S.-produced flats purchased by coopera- 
tives or by cooperatives’ members are purchased from distribu- 
tors. Some egg filler flats are sold to egg producers and packers 
directly, although not where they have usually been supplied 
by a distributor. Jd. at A—4 to A-5 (footnote omitted). 


3 Filler Flate From Canada: Final Determination of Sales at Less Than Fair Value, 50 Fed. Reg. 24,009 (June 7, 
1985). weighted-average margin applies to Fripp Fibre Forms, which has intervened in this case as a party defendant. 
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In other words, a U.S. distributor is a traditional “middleman”, 
purchasing filler-flats directly from a producer and then reselling 
them to end-users. The price that the producer charges the distribu- 
tor is extrapolated from a predetermined end-user price, less a dis- 
count. See id. at A-5. The amount of the discount is based on the 
number of services provided by the distributor. In turn, the distrib- 
utor usually charges a price below the producer’s list end-user price. 

In comparison, a cooperative serves as a conduit for the place- 
ment of orders. Upon receipt of such an order, a producer will ship 
the filler-flats directly to the end-user. The producer invoices the co- 
operative at a set price, reflecting the entire cost of the producer-to- 
end-user transaction. The cooperative then bills the end-user an 
amount which includes a premium or service charge. 

Transportation costs are an important element of the price of 
both the domestic and imported product. Domestic producers bill a 
set amount for freight to the distributors and absorb any additional 
such expense. In contrast, Fripp pays initially all transportation 
costs for shipping cooperative orders to end-users. In turn, those 
charges are covered by Fripp’s pre-set price. 

As indicated at the beginning, the Commission determined that 
“the domestic molded pulp egg filler flat industry is experiencing 
material injury”’, but nevertheless “concluded that there is no caus- 
al connection between any material injury to the industry and the 
LTFV imports from Canada” based on the following rationale: 


LTFV imports from Canada have increased since 1982, as has 
the Canadian share of U.S. consumption. U.S. end users have 
generally had to pay less for Canadian egg filler flats than U.S.- 
produced flats. These facts alone might indicate that imports 
are causing the material injury suffered by the domestic indus- 
try. However, the different ways in which the LTFV imports 
and the domestic product are distributed indicate that imports 
are not causing that material injury. Pub. 1724 at 8 (footnotes 
omitted). f é z , : 


Egy filler flats go through two levels of sale in each distribu- 
tion channel; the distributor-cooperative level and the end user 
level. No significant underselling by the Canadian producer has 
occurred at the Sw etek tes tao level. Indeed, imports 
have frequently been priced er than domestic flats. At the 
end user level, sales o fooadiee flats by cooperatives have oc- 


curred at net prices Sin hor below vealea of domestic flats 


by distributors. The data show that cooperatives, which in 
many instances paid higher prices for imported flats than dis- 
tributors paid for domestic flats, have been able to charge end 
users a lower price than distributors. Such pricing policies are 
consistent with cooperatives’ objective to provide their mem- 
bers with flats at low prices. Thus, the lower end user prices 
are caused by the characteristics of a cooperative versus a dis- 


3 Pub. 1724 at 7 (footnotes omitted). 
4 Id. at 7-8. 
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tributor, not by the LTFV im aneeete, The only lost sales docu- 
mented in the record were at the end user level, and therefore, 
not — by the LTFV imports. Jd. at 9-10 (footnotes 
omitted). 


The plaintiffs dispute this analysis, articulating their position as 
follows: 


** * Plaintiffs’ prim contention, and indeed the basis for 
this action, is that the fundamentally —— mS the manner 
in which it compared “delivered” prices re y Plaintiffs 
at the distributor/cooperative level of he wth “delivered” 
prices reported by the Canadian exporter, Fri 

* Plaintiffs acknowledge that the Choslerebicad has discre- 
tion to choose the methodology and level of trade at which to 
make its comparisons [but] submit that, ae any pe analy- 
sis is made, it must be based on comparable A ices. If compara- 
ble prices are not used by the Commission, the objective of the 
antidumping law—an efficient and fair com n of 
prices—is not achieved. Contrary to eo principle, the Commis- 
sion’s Final Determination is based in large part on a compari- 
son of Canadian prices for deliveries to end users with domestic 
prices for deliveries to distributors. Thus, it is this factual error 
rather than the underlying methodology which forms the basis 
of Plaintiff's appeal. t error, in turn, so tainted all of the 
Commission’s conclusions regarding underselling and causality 
that a remand is compelled.® 


The plaintiffs have interposed a motion pursuant to CIT Rule 
56.1 for judgment on the agency record on the ground that the Com- 
mission’s final determination is unsupported by substantial evi- 
dence and otherwise not in accordance with law within the meaning 
of 19 U.S.C. § 1516a(bX1\B). Jurisdiction of the court is based on 28 
U.S.C. § 1581(C). 


DISCUSSION 


The ITC’s task in accordance with 19 U.S.C. § 1673d(bX(1) has 
been to ascertain whether the U.S. industry is materially injured by 
reason of the foreign filler-flats brought into the country on order of 
farmers’ cooperatives where Commerce has found those sales at less 
than fair value. The governing statute, 19 U.S.C. § 1677(7), provides 
in subparagraph (B) et seg. that the 


Commission shall consider, among other factors— 


(i) the volume of imports of the merchandise which is the 
subject of the investigation, 

(ii) the effect of imports of that merchandise on prices in 
the United States for like products, and 

(iii) the impact of imports of such merchandise on domes- 
tic producers of like products. 


5 Plaintiff's Reply Brief, pp. 1-2 (footnotes omitted, emphasis in original). 
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(C) Evaluation of volume and of price effects.—For purposes 
of subparagraph (B 


(i) Volume.—In evaluating the volume of imports of mer- 
chandise, the Commission shall consider whether the vol- 
ume of imports of the merchandise, or any increase in that 
volume, either in absolute terms or relative to production 
or consumption in the United States, is significant. 

(ii) Price—In evaluating the effect of rg of such 
— on prices, the Commission s. consider 
whether— 


(I) there has been significant price undercutting by 
the imported merchandise as compared with the price 
of like products of the United States, and 

(II) the effect of imports of such merchandise other- 
wise depresses prices to a significant degree or pre- 
vents price increases, which otherwise would have oc- 
curred, to a significant degree. 


(iii) Impact on affected industry.—In examining the im- 
pact on the affected industry, the Commission shall evalu- 
ate all relevant economic factors which have a bearing on 
the state of the industry, including, but not limited to— 


(I) actual and potential decline in output, sales, market 
share, profits, productivity, return on investments, and 
utilization of capacity, 


(II) factors affecting domestic prices, and 

(IID) actual and potential negative effects on cash flow, 
inventories, employment, wages, growth, ability to 
raise capital, and investment. 


Preliminarily, in the exercise of its discretion in administering 
this law*, the ITC found a reasonable indication that the U.S. indus- 
try was being materially injured by the imports in question. See Egg 
Filler Flats From Canada, 49 Fed. Reg. 37,857 (Sept. 26, 1984). This 
decision was based “primarily upon * * * findings that the domestic 
industry is unprofitable, that imports from Canada are increasing, 
and that some imports have undersold domestically-produced egg 
filler flats”. R.Doc. 34 at 3. The focus was on delivered, end-user 
prices, and it uncovered consistent underselling of Keyes and PCA 
products by the imports. See id. at A-19. See also id. at 9. Thereaf- 
ter, the ITC staff also sought to compare weighted-average f.o.b. 
prices for domestic and Canadian producers in the Prehearing Re- 
port. See Confidential Document (“ConfDoc”) 9 at A-29 to A-34. 

In the end, the Commission did not opt to render its final deter- 
mination on a comparison of either end-user or f.o.b. prices. Plain- 
tiffs’ counsel now claim that it was error not to have done so. More 
precisely, their position is presented as an “auxiliary argument” 
that the 


© Compare 19 C.F.R. § 207.26 with id., § 207.27. 
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ITC could make more accurate price comparisons at the f.o.b. or 
end-user level * * * [bjecause both end-user and f.o.b. prices are 
already on the record, and reflect a fair comparison between 
domestic prices and Canadian prices * * *.’ 


The short answer to this is that the ITC’s declination of either ap- 
proach on final analysis did not violate 19 U.S.C. § 1516a(bX1\B). 
While plaintiffs’ papers reveal some evidence on the record tending 
to favor their alternative position, it does not rise to a level enti- 
tling them to relief thereon. 

The judicial starting point in an action such as this is that a “re- 
viewing court must accord substantial weight to an agency’s inter- 
pretation of a statute it administers”. American Lamb Company v. 
United States, 785 F.2d 994, 1001 (Fed.Cir. 1986), citing Zenith Ra- 
dio Corporation v. United States, 437 U.S. 443, 450-51 (1978), and 
Udall v. Tallman, 380 U.S. 1, 16 (1965). In other words, “Congress 
intended application of a narrow judicial review standard”. Ameri- 
can Lamb Company v. United States, 785 F.2d at 1004. In apparent 
recognition of this standard, the plaintiffs do not argue in their 
main point, as quoted above, page 6, that the Commission does not. 
have broad discretion, but rather that its final determination is 
based on an erroneous comparison of Canadian prices to end-users 
with U.S. prices to distributors or of “apples and oranges”.® This 
point is well-taken. 

The record clearly shows that the ITC chose to analyze the ques- 
tion of causation at the distributor/cooperative level, or at the point 
of first sale of the filler-flats. Despite finding “[t]wo distinct chan- 
nels of distribution, each with two levels of sale’”® and that “[e]gg fil- 
ler flats go through two levels of sale in each distribution channel; 
the distributor-cooperative level and the end user level”, the Com- 
mission’s final analysis rests on price at the first level for the do- 
mestic product vis-a-vis price at the second level for the imports. 
However, that second level necessarily entails additional cost for 
freight. Indeed, the ITC staff determined that “costs of transporting 
egg filler flats from the producers to the end user are significant 
and vary substantially according to the destination.” ConfDoc 16 at 
A-35 (emphasis added). This is especially true for the intervenor-de- 
fendant, located as it is in Saskatchewan", and the existing nega- 
tive differential would be greater but for a truck backhaul freight 
pattern. See id. at A-43. 

The Commission’s determination hangs on the fact that farmers’ 
cooperatives and independent distributors are not identical in na- 
ture, to wit, “the lower end user prices are caused by the character- 
istics of a cooperative versus a distributor, not by the LTFV im- 

2 pine 5; Oe etl iat at wich cogenenat TK" ”) at 13. 
9 Pub. 1724 at 8. 
i Se Coie 16 at A-42 to A-43. See also Tr. at 41 (comparison of Fripp sales “very highly influenced by the transpor- 


In the United States, Keyes produces filler flats at Hammond, Indiana and Sacramento, California; PCA also has facili- 
ties in Indiana and California as well as in Macon, Georgia. 
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ports.” Pub. 1724 at 10. As quoted above, page 3, distributors were 
found to offer a wider range of services, tending to make their role 
in the domestic channel of commerce more costly. 

Notwithstanding those differences, freight is one element that is 
a constant in both channels of distribution. Yet, the ITC compared 
prices encompassing differing amounts therefor. In other words, the 
price to the importing cooperatives reflected freight from Fripp all 
the way to the farmers, whereas the freight for shipments through 
the distribution’? went no further than their doorsteps. The subse- 
quent steps to end-users are often substantial given the number of 
distributors within but three vast geographic regions of the conti- 
nental United States, namely, Midwest, South and West. 

The plaintiffs claim to “merely seek correction of the erroneous 
price comparisons underlying the Commission’s flawed analysis.” 
Plaintiffs’ Reply Brief, p. 3. The antidumping law “ ‘expressly re- 
quires a fair comparison’ ”. Rhone Poulenc, S.A. v. United States, 8 
CIT 47, 69, 592 F.Supp. 1318, 1337 (1984), quoting Smith-Corona 
Group v. United States, 713 F.2d 1568, 1578 (Fed. Cir. 1983), cert. de- 
nied, 465 U.S. 1022 (1984). See also American Lamb Company v. 
United States, 785 F.2d at 1004 (the court’s review is to “ascertain 
whether there was a rational basis in fact for the determination”), 
quoting from S.Rep. No. 249, 96th Cong., 1st Sess. 252 (1979). 

In another case involving freight charges for competing Canadian 
and domestic goods, Maine Potato Council v. United States, 9 CIT 
293, 301, 613 F.Supp. 1237, 1245 (1985), the court stated that, 
“{w]hen comparing the price of United States goods with the price 
of imports, the Commission must compare prices at the level of ac- 
tual competition in the United States market.” The court cited the 
decision in British Steel Corporation v. United States, 8 CIT 86, 95, 
593 F.Supp. 405, 412 (1984), on which the defendant and the inter- 
venor-defendant now rely and wherein foreign producers challenged 
an affirmative ITC determination of material injury by reason of 
their exports of stainless steel plate. The plaintiffs argued that “spe- 
cial costs incurred by customers due to the long lead time in placing 
orders offset the effect of the admittedly lower prices” of the im- 
ports. Id. The court rejected “plaintiffs’ attempt to extrapolate ficti- 
tious ‘prices’ by utilizing a cost adjustment factor.” Id. The court in- 
dicated that the factor—time—depended 


upon a multitude of varying subjective intangibles such as the 
desirability of quick delivery on short notice, the efficiency of 
the customer’s warehousing and inventory control, the ability 
of a customer to anticipate its future needs, the pe of 
changes in need for stainless steel plate during the lag period, 
and possible carrying charges. ne the statute does not con- 
template an adjustment to actual selling prices for the cost fac- 
tors cited by plaintiffs, which at best would be subject to rough 
estimates or outright speculation. Even on the basis of an esti- 


12 The court notes in passing that the ITC investigation found some direct factory shipments of the domestic filler-flats 
but not of any consequence to the issue at bar. 
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mate, however, the record indicates that British Steel’s prices 
were below that level allegedly required to meet competition. 
Thus, * * * the one purchaser who estimated the necessary dis- 
count to compensate for additional lead-time bought British 
plate well below even that price. 8 CIT at 96, 593 F.Supp. at 
412-13 (emphasis added). 


Clearly, such a multitude of varying subjective intangibles is not 
at issue here. Whereas the time factor in British Steel required 
“rough estimates” and “outright speculation”, the freight factor for 
the Fripp filler-flats does not require anything more than correla- 
tion to that point in the channel of distribution of the domestic mer- 
chandise at which the Commission compared prices.'® 


CONCLUSION 


To repeat, the ITC has broad discretion in carrying out its heavy 
responsibilities under the Trade Agreements Act of 1979, as 
amended. However, “the grant of discretionary authority to an 
agency implies that the exercise of discretion be predicated upon 
judgment anchored in the language and spirit of the relevant stat- 
utes and regulations.” Freeport Minerals Company v. United States, 
776 F.2d 1029, 1032 (Fed.Cir. 1985). In Timken Company v. United 
States, 7 CIT 319, 320 (1984), the court stated that the “law is clear 
that remand is appropriate where an agency has followed an im- 
proper method in making a determination or where there has been 
a defect in the agency’s finding”, citing Ford Motor Company v. 
NLRB, 305 U.S. 364, 374-75 (1939), and Green County Planning 
Board v. Federal Power Commission, 559 F.2d 1227 (2d Cir. 1977), 
cert. denied, 434 U.S. 1086 (1978). 

The defect in the Commission’s analysis herein, which makes re- 
mand and re-evaluation appropriate, is the absence of substantial 
evidence supporting comparison of prices entailing freight to two 
different points in the channels of distribution of the merchandise. 

ed * * cd ed * ae 


Now, therefore, in view of the foregoing, it is hereby 

OrperED that plaintiffs’ motion pursuant to CIT Rule 56.1 for 
judgment upon the agency record be, and it hereby is, granted in ac- 
cordance with the above opinion; and it is further 

ORDERED that this matter be, and it hereby is, remanded to the 
U.S. International Trade Commission for reconsideration in the 
light of the above opinion of the issue of whether the molded-pulp 
egg-filler-flat industry in the United States is materially injured by 
reason of imports of like merchandise from Canada; and it is 
further 

OrbERED that the defendant file any determination of the issue re- 
manded within 45 days hereof, that the plaintiffs have 15 days 


The court notes in passing that the “ opiates documented in ioe ween wanes he ota ear Ee Dee 
10) and that of the 20 end-users contacted by the staff, 18 “had reduced their purchases of the U.S.-produced product in 
favor of the produced product and primarily because of price.” Se eee ee 
based on factors Goch oo eld. Ay ed even cline: unique to the cooperatives’ method of doing business. 
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thereafter in which to respond and that the defendant and the in- 
tervenor-defendant have ten days to reply thereto. 


(Slip Op. 88-32) 


Funpicao Tupy S.A., AND Tupy AMERICAN Founpry Corp., PLAINTIFFS v. 
UnrTeD STATES, DEFENDANT, AND Cast Iron Pire Firrincs ComMImirTeE, 
DEFENDANT-INTERVENOR 


Court No. 86-06-00765 


Before Judge James L. WATSON, 
Judge Dominick L. DiCar1o, and 
Judge NIcHOLAS TSOUCALAS. 


(Dated March 16, 1988) 
Freeman, Wasserman & Schneider (Patrick C. Reed and Bernard J. Babb) for 


Acting Assistant Attorney General; David M. Cohen, Director, 
Commercial Litigation Branch, Civil Division, U.S. Department of Justice (Elizabeth 
C. Seastrum, Attorney, Commercial Litigation Branch); Craig L. Jackson, Attorney- 
Adviser, International Trade Administration, U.S. Department of Commerce; and 
(Edwin J. Madai, Jr. Attorney, Office of the General Counsel), U.S. International 
Trade Commission, for defendant. 


MEMORANDUM OPINION AND ORDER 


Watson, DiCarto, TsoucaLas, Judges: The plaintiffs move under 
Rules 7 and 62 of the Rules of this Court for a stay of the Court’s 
judgment of January 12, 1988 (Slip Op. 88-3) and an injunction 
pending appeal of that decision. That final judgment rejected the 

plaintiffs’ challenge to the administrative determinations which 
supported the issuance of an antidumping duty order against malle- 
able cast iron pipe fittings from Brazil. 

In Fundicao Tupy S.A. v. United States, 11 CIT ——, 669 F. Supp. 
437 (1987), appeal dismissed, March 14, 1988, this Court denied 
plaintiffs’ motion for a preliminary injunction because the plaintiffs 
did not request an administrative review under section 751 of the 
Tariff Act of 1930, as added by section 101 of the Trade Agreements 
Act of 1979, 19 U.S.C. § 1675 (1982 & Supp. III 1985). Later this 
Court granted an injunction pending appeal of that decision to the 
Court of Appeals for the Federal Circuit. Fundicao Tupy S.A. v. 
United States, 11 CIT ——, 671 F. Supp. 27 (1987). 

That appeal having now been dismissed and the associated in- 
junction having been ipso facto dissolved, this Court is left only 
with the question of whether an injunction should issue to stay the 
liquidation of entries pending appeal of the final judgment on the 
merits. 
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The government argues that this Court lacks jurisdiction to enter 
an injunction, and even if the Court has jurisdiction, the plaintiffs’ 
application does not meet the criteria needed to grant an injunc- 
tion. These are the same arguments that this Court considered and 
rejected in granting the prior injunction. Fundicao Tupy S.A. v. 
United States, 11 CIT ——, 671 F. Supp. 27 (1987). 

Not considered in this Court’s earlier opinion is the plaintiffs’ 
likelihood of success on the merits. Plaintiffs raise issues concerning 
cumulation and differences in level of trade. In the opinion which 
assigned this case to a three-judge panel, Chief Judge Re found the 
issues presented in this action as to the International Trade Com- 
mission’s interpretation and application of a newly-enacted cumula- 
tion statute presented broad and significant questions of law as to 
the administration of the customs law and additional issues of ma- 
jor importance to this country’s obligations under the General 
Agreement on Tariffs and Trade. Fundicao Tupy S.A. v. United 
States, 11 CIT ——, 652 F. Supp. 1538 (1987). An additional issue on 
the merits concerned the authority of the International Trade Ad- 
ministration of the Department of Commerce to determine what 
proof is necessary to adjust foreign market value whenever United 
States sales and home market sales occur in different commercial 
levels of trade, an issue of first impression in this Court. 

Although the Court has upheld the government’s positions on 
these issues of cumulation and level of trade, the Court cannot say 
that the plaintiffs have no likelihood of success in their appeal. 

The Court adheres to its prior decision concerning the issues of 
balancing of hardships and the public interest. 

In short, it appears that plaintiffs will be immediately and irrepa- 
rably harmed by the liquidation of entries subject to the decision be- 
ing appealed; no harm can come to the government from the grant- 
ing of this injunction and the balance of public interest favors the 
granting of the injunction. 

For these reasons and upon reading and filing plaintiffs’ motion 
for a stay of judgment and an injunction pending ones be the 
response of defendant, upon all papers and proceedings had herein, 
and upon due deliberation, it is hereby 

OrperED that the plaintiffs’ motion Ke and it hereby is, granted; 
and it is further 

OrpERED that the judgment entered in this action on January 12, 
1988 (Slip Opinion 88-3) be, and hereby is, stayed during the pend- 
ency of the appeal before the U.S. Court of Appeals for the Federal 
Circuit from that judgment, and it is further 

OrpereD that the United States, its officers, agents, employees and 
delegees be, and hereby are, enjoined from liquidating entries of 
plaintiffs’ merchandise that were entered between January 14, 1986 
and April 30, 1987 and that are subject to the appeal before the 
U.S. Court of Appeals for the Federal Circuit from the judgment en- 
tered in this action on January 12, 1988 (Slip Opinion 88-3). 

This Order shall be effective immediatel y. 

So ORDERED. 
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